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Excessive Entanglement of Church and State:
Applying the Lemon Test to the
Disestablishment of the Church of Sweden
I.

INTRODUCTION

The demand for religious freedom has changed the world.' Citizens of
modern civilized countries regard protection of that freedom to be a funda-

mental right.2 As the founders of the United States established a system of
government unlike any other, they protected their differences of religion at the
constitutional level. 3 The United States Constitution is currently the oldest
4
national constitution in the world still in effect.
Other liberal-democratic Western countries, including Sweden, have
since chosen to include freedom of religion in their constitutions. 5 Formerly a
country with a state church, Sweden recently enacted historic revisions to its
constitution. 6 The goal of these revisions was to ensure freedom of religion
7
for all Swedish people.
The freedom of religion provisions in the Swedish and United States
Constitutions differ in the protections created. 8 Sweden's Constitution 9 guarantees each individual the affirmative right to freedom of religion.' 0 The
United States Constitution, on the other hand, creates freedom of religion by
1. Jason S. Marks, Only A "Speed Bump" SeparatingChurch and State?, 57 J. Mo. B. 36,
36; See generally SOPHIE C. VAN BISTERVELD, Religion, InternationalLaw and Policy in the
Wider European Arena: New Dimensions and Developments, in LAW AND RELIGION, 164-7
(Rex J. Ahdar ed., 2000).
2. VAN BIJSTERVELD, supra note 1, at 165.
3. U.S. CONST. amend. I:

Congress shall make no law respecting an establishment of religion, or prohibiting
the free exercise thereof; or abridging the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and to petition the Government for a
redress of grievances.
4. See generally CONSTITUTIONS OF THE COUNTRIES OF THE WORLD (Gisbert H. Flanz ed.,
2001).
5. VAN BIISTERVELD, supra note 1, at 166.
6. Joakim Nergelius, Sweden Introductory Notes, in 17 CONSTITUTIONS OF THE COUNTRIES
OF THE WORLD V, vii - viii (Gisbert H. Flanz ed., 2001).
7. REGERINGSFORMEN [Instrument of Government] [IG] [Constitution] ch. 2, art.], point 6
(Swed.), available at www.riksdagen.se/english/work/constitution.asp.
8. Id.; U.S. CONST. amend. I.
9. The current Swedish Constitution is composed of four fundamental laws or documents:
Regeringsformen (The Instrument of Government); Successionsordningen (The Act on Succession); Tryckfrihetsorodningen (The Freedom of the Press Act); and Yttrandefrihetsgrundlagen
(The Fundamental Law on Freedom of Expression). The Instrument of Government corresponds most closely to constitutions of other countries as it presents the central provisions for
political decision-making. Sveriges Riksdag [The Swedish Parliament], The Riksdag At Work:
The Constitution, at http://www.riksdagen.se/englishlworklfundamental/introductionlindex.htm.
10. IG ch. 2, art.l, point 6.
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prohibiting the government from interfering with religion."l Recently, however, Sweden enacted legislation which affects its citizens' freedom of religion.1 2 On January 1, 2000, the Swedish government disestablished the Church
3
of Sweden. 1
This Note compares the First Amendment to the United States Constitution and Sweden's constitutional provisions disestablishing its state church. It
argues that there is a threat to religious freedom as long as legislation controls
the structure and funding of religious organizations. Part II of this Note
presents the background of the First Amendment and the historical context of
the disestablishment of the Church of Sweden. Part II presents an overview of
the dominant approach used by the U.S. Supreme Court in analyzing First
Amendment challenges, the Lemon test. Part II also examines the Swedish
Constitutional changes enacted to accomplish Sweden's plan for state church
disestablishment.
Part III analyzes the Swedish laws separating church and state, highlighting those provisions evidencing continued governmental entanglement with
the Church of Sweden. Part IV argues that the excessive entanglement prong
of the Lemon test serves as a valid warning sign of a church-state relationship
which does not support religious freedom. This part presents an application of
the Lemon test to Sweden's disestablishment laws. The Note finds two strong
indicators of excessive entanglement: legislation and government funding.
This Note concludes in Part V that the disestablishment of the Church of Sweden exhibits substantial continuing church-state entanglement.
II.

SEPARATION OF CHURCH AND STATE IN THE
UNITED STATES AND SWEDEN

The prohibition against the establishment of a state church is the foundation of religious freedom in the United States.' 4 Coupled with a prohibition of
interference with religious exercise, the First Amendment of the U.S. Constitution limits governmental interference with religious freedom. 15 These provisions create religious freedom by denying the federal government the power to
6
regulate religion. '
Sweden's Constitution, on the other hand, creates religious freedom by
directly guaranteeing every citizen the right to freedom of religion.' 7 However, Sweden has provisions in its Constitution which grant the government
11. U.S. CONST. amend. I.

12. See generally Nergelius, supra note 6.
13. Sweden Ministry of Culture, Fact Sheet: Changed Relations Between the State and the
Church of Sweden (Feb. 2000), available at http://www.kultur.regeringen.se/pressinfo/pdf/ku
2000_06.pdf.
14. See U.S. CONST. amend. I.

15. See Id.
16. See Id.
17. See IG ch. 2, art. 1, point 6.
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the power to regulate religion.18 A comparative analysis of the histories of the
United States and Sweden shows that the governments of both countries intended to assure freedom of religion by separating church and state.
A.
1.

Historical Basis Of Church-State Separation

Freedom of Religion in the U.S.

Many European nations in the sixteenth century had state churches requiring, among other impositions, attendance at services and financial contributions. 19 Adherents to non-state religions suffered prosecution for violations
of church rules. 20 Many came to North America to escape religious persecution. 2 1 However, many of these early settlements had community churches
which were sovereign in their localities. 22 The Puritans in Massachusetts, the
Quakers in Pennsylvania, and the Catholics in Maryland founded communities
based on religion. 23 In Massachusetts, heresy was a civil offense and liberty
was defined as the liberty to do God's will.24 In almost every colony, taxation
25
supported the church.
As the states united to form a new country, a large segment of the population supported the notion of a government independent of religion. 26 Roger
Williams, the founder of Rhode Island, argued for complete separation of the
institutions. 27 In Virginia, the issue came into focus as the legislature consid28
ered renewal of its tax to support the established church.
Thomas Jefferson and James Madison argued against the tax. 29 Jefferson, fearing that religion would corrupt the new government, suggested a wall
separating church and state. 30 Madison defined religion as "the duty which we
18. See generally Nergelius supra note 6. "Provisions concerning religious communities
shall be laid down in an act of law." IG ch. 8, art. 6.
19. Everson v. Bd. of Educ., 330 U.S. 1, 8 (1947).

20. Id. at 9
21. Id.at 8.
22. HUGH BROGAN, THE PENGUIN HISTORY OF THE UNITED STATES OF AMERICA, 45 (2d ed.
1999). Other motivating factors in the establishment of the colonies in North America were

capitalist greed and land hunger. td. at 41.
23. Id. at 44, 52.
24. Id. at 45.

25. Everson, 330 U.S. at 10.
26. Id. at II.

27. BROGAN, supra note 22, at 45.
28. Everson, 330 U.S. at II.
29. Id. at 11-2.

30. Thomas Jefferson, Letter to Messrs. Nehemiah Dodge and Others, a Committee of the
Danbury Baptist Association in the State of Connecticut (Jan. 1, 1802), in

THOMAS JEFFERSON,

281-82 (Merrill D. Peterson ed., 1984). Jefferson wrote: I contemplate with sovereign reverence that act of the whole American people which declared that their legislature
should 'make no law respecting an establishment of religion, or prohibiting the free exercise
WRITINGS

thereof,' thus building a wall of separation between church and State."
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owe our Creator and the manner of discharging it."'3 He argued that religion
should be "wholly exempt" from civil society's cognizance. 32 The tax was
'33
defeated and Virginia enacted the "Virginia Bill for Religious Liberty.
34
Other states also adopted protections of religious freedom, but some did not.
In joining to form the United States, the individual states adopted the
Constitution to define and limit the powers of the federal government. 35 The
First Amendment protects individual freedom of religion by limiting the federal government's interference with religion. 36 These limitations are defined
in the First Amendment's Establishment and Free Exercise Clauses, which
state, "Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof. . .. "37 This restraint against establishing
religion or preventing free exercise thereof also applied to the individual states
38
with the adoption of the Fourteenth Amendment.
The separation of church and state is not, however, absolute. 39 The gov40
ernment acknowledges the place of religion in U.S. society in various ways.
Christmas and Thanksgiving, both religious holidays, are recognized by the
federal government as national holidays. 4 1 "In God We Trust" is on U.S. currency; "One nation under God" is in the Pledge of Allegiance; and the openings of legislative and judicial sessions have religious references. 42 The U.S.
43
has become accustomed to governmental uses of religion.
The Supreme Court of the United States first considered government aid
to religion as a separation of church and state issue in Everson v. Board of
Education.4 Everson was a 1947 case that challenged the constitutionality of
a law providing government-funded transportation of pupils to and from
school, including parochial schools. 45 In that case, and for decades thereafter,
31. James Madison, A Memorial and Remonstrance Against Religious Assessments, re-

printed in Walz v. Tax Comm'n., 397 U.S. 664, 719 (1969) (Douglas, J.,
dissenting, Appendix
I), and in Everson, 330 U.S. at 64 (Rutledge, J., dissenting, Appendix).
32. Id.
33. Everson, 330 U.S. at 12.

34. Id. at 13-4.
35. See generally U.S. CONST.

36. U.S. CONST. amend. 1. (generally referred to as the Establishment Clause and the Free
Exercise Clause); Article VI, clause 3 of the Constitution states that "no religious Test shall ever
be required as a Qualification to any Office of Public Trust under the United States." No other
statement about or reference to religion occurs in the U.S. Constitution. See U.S. CONST.
37. Id.
38. Everson, 330 U.S. at 8.
39. See Lynch v. Donnelly, 465 U.S. 668, 674 (1984).
40. Id. at 675-7.
41. 5 U.S.C.A. § 6103(a).
42. Lynch, 465 U.S. at 676; Marsh v. Chambers, 463 U.S. 783, 786 (1983).
43. William Van Alstyne, Comment, Trends in the Supreme Court: Mr. Jefferson's Crumbling Wall-A Comment on Lynch v. Donnelly, 1984 DUKE L.J. 770, 786-7 (1984).
44. Erwin Chemerinsky, The Future of the Establishment Clause, 28 HuM. RTs. 16, 17

(2001).
45. Everson, 330 U.S. at 3.
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the Court maintained its commitment to strict separation of church and state. 46
Justice Black, writing for the Court, declared, "The First Amendment has erected a wall between church and state. That wall must be kept high and
'4 7
impregnable.
Madison's definition proved useful for framing purposes. 48 However, it
lost its applicability as the United States became less dominated by majority
religions. 49 In 1984, Chief Justice Burger wrote of Jefferson's "wall":
The concept of a 'wall' of separation is a useful figure of
speech probably deriving from views of Thomas Jefferson.
The metaphor has served as a reminder that the Establishment
Clause forbids an established church or anything approaching
it. But the metaphor itself is not a wholly accurate description
of the practical aspects of the relationship that in fact exists
50
between church and state.
He asserted that instead of complete separation of church and state, the Constitution affirmatively mandates accommodation, not merely tolerance, of all re5
ligions, and forbids hostility toward any. '
In modern jurisprudence, the Court interprets the First Amendment's ambiguous language by identifying three main problems that the Establishment
Clause prevents: sponsorship, financial support, and active involvement of the
government in religious activity. 52 In applying these protections, the Court
wavers between neutrality and accommodation as the central principle of the
government's relationship to religion. 5 3 Neutrality requires the government
to not purposefully or inadvertently provide assistance to religion nor become
excessively involved with religious affairs. 54 Accommodation, on the other
hand, tolerates non-preferential aid to religion provided that the government
55
neither coerces or endorses religion.
46. Chemerinsky, supra note 44, at 17.
47. Everson, 330 U.S. at 18. The holding in that case, despite the Court's commitment to
separation of church and state, allowed local school boards to provide free school bus transportation for pupils in both public and parochial schools. The Court found no impermissible government involvement with religion.
48. David Young, Comment, The Meaning of "Religion" in the First Amendment: Lexicography and Constitutional Policy, 56 UMKC L. REV. 313, 313 (1988).

49. Id. at 316.
50. Lynch, 465 U.S. at 673.
51. Id.

52. Walz v. Tax Comm'n, 397 U.S. 664, 668 (1970).
53. See Ira C. Lupu, The Lingering Death of Separationism,62 GEO. WASH. L. REV. 230,

232 (1993).
54. See Mitchell v. Helm, 530 U.S. 793 (2000); Agostini v. Felton, 521 U.S. 203 (1997);
Lemon v. Kurtzman, 403 U.S. 602 (1971).
55. See Santa Fe Independent School Dist. v. Doe, 530 U.S. 290 (2000); Lee v. Weisman,
505 U.S. 577 (1992); Allegheny County v. Greater Pittsburgh ACLU, 492 U.S. 573 (1989).
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Freedom of Religion in Sweden

Christianity came to Sweden about 1000 A.D. and coexisted with paganism until far into the twelfth century. 56 Church and state united in Sweden in
1210 with the divine ordination of the first king. 57 In 1544, a parliamentary
proclamation established the state religion in Sweden. 58 Then in 1686, the
59
Church Act required every citizen to be a member of the Church of Sweden.
The government enforced the law by assimilating immigrants through forced
baptism and executing Swedes who converted to other religions. 60 The Swedish constitution in effect at that time stated that "Unity in religion and the right
divine service is [sic] the strongest foundation for a rightful, unanimous and
lasting government." 6' Religious unity was considered imperative for the
62
unity of the country.

Restrictive religious practices continued throughout the eighteenth century. 63 As the country's need for skilled labor increased, these practices focused on controlling religious minorities whom the government allowed to
immigrate. 64 The Conventicle Act of 1726 allowed immigrants to privately
practice their religions in their homes but granted no such freedom to Swedish
citizens. 65 In 1809, a new Constitution recognized the need for freedom of
religion but limited it to religious practices that did not disturb the public order. 66 Further, the state was still responsible for the religious care of the
67
citizens.
As a result of liberal and socialist movements from the European mainland, religious life in Sweden changed substantially during the nineteenth century. 68 The most important social movement was the Swedish Free
56. THE SWEDISH INSTITUTE, FACT SHEETS ON SWEDEN, THE HISTORY
2001), available at http://www.si.se/docs/infosweden/engelska/fsl06g.pdf.

57.

OF SWEDEN

THE SWEDISH INSTITUTE, FACT SHEETS ON SWEDEN, RELIGION IN SWEDEN

(Mar.

(Apr. 1999),

available at http://www.si.se/docs/infosweden/engelska/fs78.pdf.
58. Id.
59. Jonas Alwall, Religious Liberty in Sweden: An Overview, 42 J. CHURCH & ST. 147, 149

(2000). Sweden's population today is more religiously diverse than in its earlier history. Of the
8.9 million people in Sweden, 85% are members of the Church of Sweden. Only 10%, however, are regular church-goers with Sunday morning services attended by a mere 5% of Swedes.
Other religious organizations represented in the population are the Swedish Free Church Council (243,000 members), Roman Catholic Church (166,000 members), Orthodox and Oriental
churches (98,500 members), Muslims (90,000 members), Jews (18,000 members) and Buddhists (3,000 members). THE SWEDISH INSTITUTE, FACT SHEETS ON SWEDEN, RELIGION IN SWEDEN,

supra note 57.

60. Alwall, supra note 59, at 149.
61. REGERINGSFORMEN of 1634, translated in Alwall, supra note 59, at 148-9.
62. See Alwall, supra note 59, at 149.

63. Id. at 150.
64. Id. at 149.

65. Id. at 150.
66. E. Kenneth Stegeby, An Analysis of the Impending Disestablishment of the Church of
Sweden, 1999 B.Y.U. L. REv. 703, 710-11 (1999); Alwall supra note 59, at 150-51.
67. Alwall, supra note 59, at 151.

68. Id. at 150.
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Churches. 69 The Free Churches led the fight for freedom of religion in Sweden. 70 Despite their desire for religious freedom, many active members of the
71
Free Churches simultaneously remained members of the Church of Sweden.
Supported by the Swedish Free Church movement and opposed by the
Church of Sweden, the Decree on Foreign Religious Adherents was passed in
1860.72 This granted Swedish citizens the option of leaving the Church of
Sweden. 73 Also known as the Dissenter Act, it allowed a Swedish citizen to
leave the church but only to join an approved Christian congregation.7 4 Such
citizens, however, could only leave the state church after being instructed and
75
warned of the consequences of their decision.
The Act also allowed the formation of non-Church-of-Sweden congregations for public religious worship. 76 The formation of these congregations further weakened the monopoly of the Church of Sweden. 77 However, the
78
congregations had to be Christian and they had to gain the King's approval.
In 1863, the Church of Sweden gained some independence from the state
with the formation of the Kyrkomotet, a national organization of laypersons, priests, and bishops. 79 Kyrkomotet was responsible for governing the
80
Church's affairs and was allowed to influence laws concerning the Church.
This increased independence of the Church developed along with a growing
popular interest in separation of church and state. 8 1 However, the Church, not
yet ready for full separation, used its political power to defeat a proposal for a
Church of Sweden Act in 1846.82
As industrialization and urbanization increased, so did secularization and
religious individualism. 83 A large influx of immigrants into Sweden in the
1940s fueled further growth of other denominations. 8 4 Popular and political
sentiment reflected the opinion that the Church of Sweden should not be le85
gally required to accommodate those who did not wish to be members.
69. THE SWEDISH INSTITUTE, FACT SHEETS ON SWEDEN, THE SWEDISH POPULATION (May
1999), available at http://www.si.se/docs/infosweden/engelska/fs67.pdf. This included the
Pentecostalists, the Mission Covenant Church, the Baptists and the Salvation Army.
70. Stegeby, supra note 66, at 711.
71. THE SWEDISH INSTITUTE, FACT SHEETS ON SWEDEN, THE SWEDISH POPULATION, supra
note 69.
72. Alwall, supra note 59, at 151.

73. Id.
74. Id.
75. Id.

76.
77.
78.
79.

Id.
Id.
Id.
Stegeby, supra note 66, at 711-12.

80.
81.
82.
83.

Id.
Id.
Id.
Alwall, supra note 59, at 151.

84.

THE SWEDISH INSTITUTE, FACT SHEETS ON SWEDEN, THE SWEDISH POPULATION,

note 69.
85. Alwall, supra note 59, at 151.

supra

600

N.Y.L. SCH. J. INT'L & COMP. L.

[Vol. 21

In 1948, Sweden acceded to the United Nations Declaration on Human
Rights and, in 1950, to the European Convention for the Protection of Human
Rights and Fundamental Freedoms.8 6 These provided the framework for the
reform of fundamental rights and freedoms in the Swedish constitution over
the next four decades. 87 The European Convention for the Protection of
Human Rights and Fundamental Freedoms was codified in Swedish law. 88
The Religious Liberty Act, passed in 1951, legally guaranteed full religious
liberty to Swedes. 89 The Act stated, "[everyone] shall be entitled to practice
his religion freely" and "[no one] shall be compelled to belong to a religious
denomination." 90
These statutory changes, however, did not address several issues important to the creation of religious freedom in Sweden. 9' Automatic Church
membership, the required Church Tax, and the preferred status of the Church
of Sweden were left unresolved. 9 2 Being born in Sweden still resulted in automatic membership in the Church of Sweden unless one's parents took affirmative action against such membership. 93 Membership in the Church of Sweden
required payment of a Church Tax based on personal income and membership
in the local parish. 94 Additionally, organizational requirements for forming a
95
new denomination continued to hinder non-traditional religions.
Unresolved Church issues prompted the government to appoint in 1958
an investigative committee to assess church-state matters. 96 The final report
of the investigative committee, issued ten years later, discussed four possible
relationships between church and state. 97 Three of these relationships were
98
predicated on an organizational separation of church and state.
Subsequently, the government formed a preparatory committee to write a
proposal for changes to the church-state relationship. 9 9 That proposal,
presented in 1972, met strong opposition from Church leaders concerned about
Church fees and the regulation of church activities. 100 No changes were made,
86. THE SWEDISH INSTITUTE, FACTS SHEETS ON SWEDEN, CONSTITUTIONAL PROTECTION OF
RIGHTS AND FREEDOMS (May 1999), available at http://www.si.se/docs/infosweden/engelska/
fs4.pdf.
87. Id.
88. Alwall, supra note 59, at 153.
89. Id.

[SFS] 1951:680 trans1950, 320 (1952).

90. SVENSK FORFATrNINGSSAMLING [SWEDISH CODE OF STATUTES]

lated in
91.
92.
93.
94.
95.
96.
97.
98.
99.
100.

UNITED NATIONS, YEARBOOK ON HUMAN RIGHTS FOR

Stegeby, supra note 66, at 720.
Id. at 720.
Id.
Id. at 737.
Id. at 720.
Alwall, supra note 59, at 166.
Id.
Id.
Stegeby, supra note 66, at 721.
Id. at 722.
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but discussions between the government and the Church continued.' ° ' The
Church of Sweden initiated its own exploration of reforms.' 0 2 Its proposal,
03
however, was also rejected.
Investigations by the Church and the government into church-state issues
continued for the next two decades punctuated with the passage of piecemeal
reforms. 10 4 These included revocation of Kyrkomotet's law-making power,
removal of the automatic membership provision, and non-members' right to
pay only the portion of the Church Tax used for secular purposes.' 0 5 However, these reforms further confused the relationship between the Church of
06
Sweden, other denominations, and the state.'
The government's Investigatory Committee of 1994 published a report on
the legal and economic status of the Church of Sweden.' 0 7 The Committee's
report made recommendations for changes to the relationship between the
Church and the state.'0 8 This report, which found broad political and Churchbased support, was the foundation for the 1995 proposal for the disestablishment of the Church of Sweden. 0 9
B.
1.

Current Church-State Separation

The Lemon Test

Jefferson's wall has become "a blurred, indistinct, and variable barrier
depending on all the circumstances of a particular relationship.""11 0 The Supreme Court used history and tradition as measures of that relationship in
Marsh v. Chambers, a 1983 case challenging the opening of a state legislative
The Court held the practice constitutional
session with an official prayer.'
because such prayer was based on long-accepted practices." 2 However, the
test most frequently used by the Court to examine establishment clause chal13
lenges is the Lemon test.'
101. Id. at 722-3.
102. Id. at 722.
103. Id. at 723-4.
104. Id. at 724.
105. Stegeby, supra note 66, at 724-29.
106. Id. at 725.
107. Id.
108. Id. at 725-26.
109. Id. at 729-30.
110. Lemon v. Kurtzman, 403 U.S. 602, 614.
111. Marsh v. Chambers, 463 U.S. 783.
112. Id.
113. Chemerinsky, supra note 44, at 17. Criticism of the Lemon test abounds: the Court does
not always use it (see, e.g., Bd. of Educ. of Kiryas Joel Village Sch. Dist. v. Grumet, 512 U.S.
687 (1994); Marsh v. Chambers, 463 U.S. 783 (1983)); the Court has offered alternatives and
revisions to it (see, e.g., Agostini v. Felton, 521 U.S. 203 (1997); Lee v Weisman, 505 U.S. 577
(1992), O'Connor concurring; Lynch v. Donnelly, 465 U.S. 668 (1984)); and the Court has
rejected it and called for its overrule (see, e.g., Lamb's Chapel v. Center Moriches Union Free
School Dist., 508 U.S. 384 (1993); Lee v. Weisman, 505 U.S. 577 (1992); Allegheny County v.
Greater Pittsburgh ACLU, 492 U.S. 573 (1989)).
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The Lemon test was announced in Lemon v. Kurtzman. "14 Lemon examined the constitutionality of state funding to non-public schools. 115 Summarizing analysis from past cases, the Court held that a statute must pass three
criteria to withstand a constitutionality challenge: (1) the statute must have a
secular legislative purpose; (2) its primary effect must be one that neither advances nor inhibits religion; and (3) the statute must not foster an excessive
116
entanglement with religion.
In applying the first of the criteria, legislative purpose, the Court considered the text of the challenged statutes. 117 Finding nothing that undermined
the permissible intent of the legislation, the Court accorded "appropriate deference" to the stated purpose of the statutes. 118 However, the Court found excessive entanglement in the cumulative impact of the entire relationship
created by the statutes and, therefore, held them to be unconstitutional." 19
The Court considered the second and third criteria of the Lemon test,
effect and excessive entanglement respectively, to be aspects of the same concept, the relationship between government and religion. 120 In Lemon, the
Court examined the relationship between church and state for intrusion of one
into the other. 12 1 This examination looked at the organizations involved, the
aid provided, and the resulting relationship.' 22 Jefferson's wall and Madison's
wholesale exemption no longer defined U.S. separation of church and state. 123
The Court found excessive entanglement where there was an intimate and
continuing relationship between church and state. 12 4 This relationship is evidenced by comprehensive measures of surveillance and control and the potential for political divisiveness along religious lines. 125 The Court characterized
excessive entanglement as a "warning signal" that government and religion are
26
no longer separate.1
The Court does not always apply the Lemon test to establishment clause
challenges.' 27 In Larson v. Valente, the challenged statute required religious
organizations raising more than fifty percent of their revenue from non-members to fulfill annual registration and reporting requirements. 12 8 The decision
114. 403 U.S. at 612-3.
115. Id.at 606-7.
116. Id. at 612-3.
117. Id.at 613.
118. Id.
119. Id. at 615, 625.
120. Agostini v. Felton, 521 U.S. 203, 233.
121. 403 U.S. at 614.
122. Id. at 615.
123. See Id. at 614; see generally Van Alstyne, supra note 43; Young, supra note 48; Lupu,
supra note 53.
124. Id. at 622.
125. Id.at 621-2.
126. Id. at 624-5.
127. Chemerinsky, supra note 44, at 17.
128. Larson v. Valente, 456 U.S. 228 (1982).
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turned on denominational preference which the Court treated as a suspect clas130
sification.' 29 Therefore, the Court applied strict scrutiny.
The Court held that the appellant had failed to demonstrate a close fit
between the statute and the furtherance of a compelling governmental interest. 131 The Court reasoned that granting preference to one denomination over
another is unconstitutional unless justified by a compelling government interest and unless the provision closely fits in furtherance of that interest. 132 The
appellant failed to demonstrate that discriminatory reporting requirements furthered the government's interest in protecting citizens from abusive practices
in charitable solicitation. 133
Justice Brennan, writing for the Court, recognized that the three criteria
stated in Lemon reflected concerns identical to those which had triggered strict
scrutiny in Larson.134 The Court was committed to the principle of neutrality,
to keeping government from enacting laws based on religion, and letting religion operate without government interference. 135 The Court regarded the excessive entanglement criteria of Lemon significantly implicated as a tool for
observing governmental involvement with religion. 136 Further, Justice Brennan found that when government becomes excessively entangled with religion,
there is a substantial risk of politicizing religion.137 Therefore, the excessive
entanglement prong of the Lemon test presents significantly important criteria
in the analysis of the church-state relationship.
Other court cases have further defined excessive entanglement. In Larkin
v. Grendel's Den, the Supreme Court found excessive entanglement when the
government delegated decision-making power to a church. 138 In Agostini v.
Felton, the Court found no excessive entanglement where no pervasive monitoring was required for the program to meet the government program's requirements. 39 In Hernandez v. C.LR., the Court again considered the
excessive entanglement of church and state.140 In this case, the Court upheld
the denial of tax deductions for service-based fees paid to a religious organization. 14 1 Even though the I.R.S. reviewed the church's transactions, there was
no excessive entanglement problem.' 42 The Court held that "routine regulatory interaction which involves no inquiries into religious doctrine, no delega129.
130.
131.
132.
133.
134.
135.
136.
137.
138.
139.
140.
141.
142.

Id. at 246.
Id. at 251.
Id.
Id. at 246-7.
Id. at 246.
Id. at 252-5.
See id. at 246.
Id. at 252-5.
Id. at 253-4.
Larkin v. Grendel's Den, 459 U.S. 116 (1982).
Agostini, 521 U.S. at 233-4.
Hernandez v. Comm'n of Internal Revenue, 490 U.S. 680, 694 (1989).
Id. at 683-4.
Id. at 696.
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tion of state power to a religious body, and no detailed monitoring and close
administrative contact between secular and religious bodies" does not violate
the excessive entanglement prong of the Lemon test. 143
Church-state separation is most apparent in challenges to legislation providing funding to social or educational programs which are run by religious
organizations. 144 Application of the Lemon test requires that a facially neutral
law provide the funding, that the funds only be used for secular purposes, and
that government monitoring of the grants may not intrude in the day-to-day
operations of the organization. 14 5 Alternatively, religious organizations providing non-sacerdotal public benefit can incorporate separate non-religious legal entities under I.R.S. Code Section 501(c)3.1 46 Such organizations can
receive government grants in support of their secular purposes. 147 These
structures insulate government funding from the religious activities of an organization and avoid potential violations of the First Amendment. 14 8
The government has tried to reduce the need for such structural side-steps
through the growing number of Charitable Choice aid packages. 149 President
Bush's executive order, signed on January 29, 2001, established the White
House Office of Faith-Based and Community Initiatives. 150 The Office's purpose is to help religious organizations receive government funding for nonreligious social services.' 5' In support of this goal, the House passed the
Community Solutions Act. 152
The Act states, "The purpose of this section is to allow religious organizations to participate in the administration and distribution of such assistance
without impairing the religious character and autonomy of such organizations."' 53 This Act has the specific purpose of removing the constitutional
barrier, which has kept government funds separate from religious funds.' 54
Under the Lemon test, such a purpose is not secular because it states clearly
143. Id. at 696-7.
144. See e.g. Bowen v. Kendrick, 487 U.S. 589, 589 (1988).
145. Id. at 589-91.
146. 26 U.S.C. § 501(c)(3).
147. Abigail Lawlis Kuzma, Faith-Based Providers Partneringwith Government: Opportunity and Temptation, 42 J. CHURCH & ST. 37, 64 (2000).
148. Id. at 66.
149. See e.g. Americans United for Separation of Church and State, at http:/www.au.org/ccleg.htm (last visited Dec. 31, 2001)(listing legislation concerning Charitable Choice provisions).
150. Exec. Order No. 13199, 66 Fed. Reg. 8,499 (Jan. 29, 2001).
151. Id.
152. H.R. 1284, 107th Cong. (2001). The Community Solutions Act and the bipartisan
C.A.R.E. Act stalled in the Senate in 2002. President George W. Bush, on December 12, 2002,
announced that he would implement the key elements of the legislation by Executive Order. He
signed an executive order on Equal Treatment for Charities which requires agencies to eliminate
discriminatory practices against faith-based and community groups. Exec. Order No. 13279, 67
Fed. Reg. 77,141 (Dec. 12, 2002).
153. H.R. 1284 § 1994A cl. (b)(3).
154. Id.

2002]

ENTANGLEMENT OF CHURCH AND STATE

605

that its purpose is to regulate the participation of religious organizations in
55
government programs. 1
Further, under the excessive entanglement prong of the Lemon test, Charitable Choice increases the likelihood of excessive government entanglement
with religion. The Charitable Choice provisions will create an intimate and
continuing relationship between church and state in the form of delegated
power, reporting requirements, and monitoring of religious activities. Further,
these provisions have the potential for creating political divisiveness as religious organizations compete for limited government funds.
Keeping church and state separate under the First Amendment requires
that government action not foster excessive entanglement with religious organizations.' 56 This requirement limits the danger that governmental agencies
will use religious organizations as an extension of their policy-making
power. 15 7 Further, it prevents religious organizations from becoming politically-driven bureaucracies, subject to political pressures. 158 Therefore, prevention of excessive entanglement between church and state is a mechanism
used to protect U.S. citizens' freedom of religion.
2.

Changes to the Swedish Constitution

In 1974, with the adoption of a new Instrument of Government, religious
liberty was added to the Swedish constitution. 159 The fundamental right of
freedom of religion defined as "the freedom to practice one's religion either
alone or in the company of others"' 60 became an "absolute right" by the adoption of a law amending the constitution in 1976.161 An absolute right under
Swedish law is a right which cannot be restricted by other laws and
62
regulations.'
On January 1, 2000, Sweden separated the ties that bound the Church of
Sweden to the national government for more than 400 years. 163 The intention
was to put all denominations in Sweden in an equal position.' 64 This goal,
driven by the desire for promotion of religious freedom and constitutional pro65
tection for all denominations, is not achievable in the current construction. 1
155. Id.
156. See Larkin, 459 U.S. at 126-7.
157. See David J. Freedman, Wielding the Ax of Neutrality: The Constitutional Status of
Charitable Choice in the Wake of Mitchell v. Helms, 35 U. RICH. L. REV. 313, 362-3 (2001).
158. Id.
159. See IG chap. 2, art.], point 6.
160. Id.
161. See Alwall, supra note 59, at 152. The Swedish Constitution is unlike the U.S. Constitution in that it does not have amendments. Once passed, the changes are integrated into the
affected document rather than modifying it through the enactment of amendments. Stegeby,
supra note 66, at 711 n. 63.
162. Alwall, supra note 59, at 152.
163. Stegeby, supra note 66, at 704.
164. Id. at 732.
165. Id. at 733.

606

N.Y.L. SCH. J. INT'L & COMP. L.

[Vol. 21

Instead, the Church of Sweden retains preferential treatment over other de66
nominations in terms of structure and funding.'
In considering the need for a change to its relationship with the Church,
the Swedish government engaged in a review of proposed solutions based on
detailed research, lengthy debate and discussion with affected organizations. 167 The resulting changes, passed in 1998, affected two of the four fundamental laws, the Instrument of Government and the Freedom of the Press
Act. 168 The changes to the Instrument of Government abrogated provisions
169
concerning the Church of Sweden.
A new Article 6 replaced the old article in the Instrument of Government
Chapter 8, Acts of Law and Other Regulations. 170 The new Article 6 authorizes the Riksdag, Sweden's unicameral legislative body, to enact laws regulating religious communities, including provisions concerning the Church of
Sweden. 17 1 Further provisions in the new article require special legislative
procedures for enactment, amendment, or abrogation of such laws. 72 These
are similar to the requirements for changes to the Riksdag Act 173 but less strin174
gent than requirements for changes to fundamental laws.
An additional constitutional change allows delegation of administrative
functions, including the exercise of public authority, to a registered religious
community, when specified by law. 175 In furtherance of this delegatory
power, provisions allowing the government to pass official documents to the
Church of Sweden for safekeeping replaced selected articles in the Fundamen166. See generally Stegeby, supra note 66.

167. See id.
168. The Act on Succession, governing succession to the throne, has remained unchanged
since 1979. Changes to the Fundamental Law on Freedom of Expression primarily concerned
the new category of technical recordings. Nergelius, supra note 6, at v.
169. The only retained provision concerning the Church of Sweden prescribes the religious
faith of the King. Id.
170. Id. at viii.
171. See IG ch. 8, art 6.
172. Id.
173. Riksdagsordningen (The Riksdag Act) governs the detailed workings of the Riksdag.
Sveriges Riksdag, supra note 9. Although not considered a fundamental law, it is considered
important enough to require special legislation for enactment, amendment or abrogation. Nergelius, supra note 6, at v.
174. Revision of Swedish constitutional law requires a more complex procedure in the Riksdag than the passage of an ordinary law. The goal of these procedures is to ensure broad
support for any change to a fundamental law or absolute right of the people. Sveriges Riksdag,
supra note 9. The proposed constitutional revision must be approved by two consecutive sessions of the Riksdag with an election intervening. Alternatively, a revision can pass by a binding referendum held in suspense over an election if at least one third of the members of the
Riksdag support a motion to this effect. IG ch. 8, art. 15. If the proposed revision is passed in
the election, the Riksdag, in its next session, votes to enact or reject it. Newly enacted laws
other than fundamental laws must pass by a majority vote through two consecutive sessions of
the Riksdag or once by a three-quarters majority but there is no provision for change by referendum. IG ch. 8, art 6.
175. See IG chap. I1, art. 6.
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tal Law on Freedom of the Press.' 76 Such documents maintain their official
status thereby equating the Church of Sweden with a public authority in re177
spect to those provisions.
III.

FINDING EXCESSIVE ENTANGLEMENT IN THE SWEDISH LAWS

Parallels exist between Sweden and the United States in recent churchstate issues. Sweden with four hundred years of church-state unity is striving
to establish a more democratic system. 7 8 The United States is also facing the
challenge of reconciling a history of religious influences and separatist factions. 179 Each country is changing its constitutional position in an attempt to
find the right balance of guaranteeing an individual's freedom of religion and
the government's duty to protect that freedom.180
The Swedish government claimed that two separate laws were necessary
for the separation of church and state.' 8 ' The government reasoned that the
historical ties between church and state necessitated special rules governing
the Church of Sweden's unique public functions.1 82 Further, the government
reasoned that by removing the Church's grant of authority from the Constitution and placing it in an act of law on the same level with a law for other
183
denominations, all denominations would be of equal status.
Passed by the Riksdag in 1995 and effective January 1, 2000, the Church
of Sweden Act 18 4 and the Act on Religious Communities' 85 codified the constitutional revisions. The proposed effect was to change the relationship between church and state.' 8 6 Therefore, Sweden acknowledged the historical
and societal significance of the Church of Sweden, but recognized that all
87
denominations should be treated equally.
The general provisions of the Act on Religious Communities begin by
stating that "Provisions about freedom of religion are contained in the Swedish
Instrument of Government and in the European Convention for the Protection
of Human Rights and Fundamental Freedoms."' 188 The Act consists of 17 sec176. Nergelius, supra note 6, at viii.
177. Id. at ix.
178. See Stegeby, supra note 66, at 703-4.
179. See generally Chemerinsky, supra note 44.
180. See generally VAN BLJSTERVELD, supra note 1.

181. Stegeby, supra note 66, at 731.
182. Id. The Church of Sweden fulfills its legal and societal obligations by providing religious services throughout the country, At major religious holidays, such as Easter and Christmas, attendance substantially increases. The Church of Sweden performs some 62% of
marriages, baptizes 78% of children born and 90% of Swedes are buried with a Church of
Sweden service in a burial ground maintained by the Church of Sweden. THE SWEDISH INSTITUTE, FACT SHEETS ON SWEDEN, RELIGION IN SWEDEN, supra note 57.

183. See Stegeby, supra note 66, at 734.
184. Lag om Svenska Kyrkan [Church of Sweden Act] SFS 1998:1591.
185. Lag om trossamfund [Act on Religious Communities] SFS 1998:1593.

186. Stegeby, supra note 66, at 731.
187. Id.

188. Act on Religious Communities, SFS 1998:1593.
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tions and creates a legal entity called the registered religious community. 8 9
The Act, however, actually creates two distinct categories of registered religious communities: the Church of Sweden and all other religious communities.' 90 Under this law, the Church of Sweden is treated differently from the
other denominations. 191
Recognition as a religious community for any organization, other than the
Church of Sweden, is predicated on meeting statutory requirements. 9 2 Registration requires submission to the government of documentary proof of religious activities 19 3 and organizational structures.' 94 Section 6 of the Act
exempts the Church of Sweden from these provisions governing
95
registration. 1
The Church of Sweden Act consists of 14 sections. 196 In section 1, the
197
It
Act declares the Church of Sweden to be a religious community by law.
codifies the Church's national structure supported by local parishes throughout
the country and vests decision-making in Kyrkomotet, the General Synod of
the Church.' 98 The Act also provides that the government may decide how to
supervise the management of the special investment fund for clergy
salaries. 199
Sections 7 and 8 of the Church of Sweden Act mandate members to pay a
local and regional church fee. 2°° Details regarding the church fee are stated in
the Act on Fees to Registered Religious Communities. 20 ' However, there is
no stated requirement for payment of a fee to religious communities other than
the Church of Sweden. 20 2 Further, the other religious communities must obtain written consent from their members if the organization requests that a fee
20 3
be collected by the government.
Section 16 of the Act on Religious Communities is titled "State help with
fees to registered religious communities. ' '2°4 Provisions in this section detail
the different treatment each type of registered religious community receives
189. Id.

190. Id. § 5.
191. See Stegeby, supra note 66, at 705.
192. Act on Religious Communities, SFS 1998:1593.
193. The activity requirement simply states that the organization must be a fellowship for
religious activities including the holding of religious services. Id. § 2.
194. Id.§ 7.
195. Id. § 6.
196. See generally, Church of Sweden Act, SFS 1998:1591.
197. Id.§ 1.
198. Id.§§ 1-6.
199. Id.§ 9. It specifies that only revenues from these assets may be used for this purpose.

200. Id.§§ 7-8.
201. According to the Act, the fees collected are based on an individual's taxable earned
income and reported to the National Tax Board. Lag om avgift till registrerat trossamfund [Act
on Fees to Registered Religious Communities] SFS 1999: 291.
202. Id.§ 5.
203. Id.§ 6.
204. Act on Religious Communities, SFS 1998:1593 § 16.
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under the recently enacted laws. 20 5 The Church of Sweden is granted help
20 6
with setting, debiting, accounting, and collection of fees from members.
Other registered religious communities receive help at the discretion of the
government.

207

In order to qualify for government help, the religious community must
prove that it is stable, active in the community, and contributes to "maintaining and strengthening the fundamental values upon which society is based. ' 20 8
Once granted, government help can be revoked at the discretion of the government. 2°9 Government discretion to grant and withdraw its aid to non-Church
2 10
of Sweden religious organizations is evidence of unequal treatment.
IV.

FAILING TO CREATE RELIGIOUS FREEDOM AND EQUALITY AMONG

THE DENOMINATIONS: APPLYING THE LEMON TEST

The process of changing the Swedish Constitution was not done quickly
or without substantial input from advisory bodies. 2 t1 The amendments to the
Instrument of Government and resulting legislation achieve the goal of laying
down in law the regulations on religious communities.2 1 2 They fall short,
however, of the goal of creating equality among the denominations. 21 3 In the
opinion of some members of the Riksdag, this legislation violates Sweden's
principle of freedom of religion. 2 14 Despite the government's intentions, the
2 15
goal of separation of church and state remains unattained.
The Church of Sweden is disestablished in form, not in function. The
government will no longer appoint Church leaders nor employ Church person2 7
nel. 21 6 The Kyrkomotet will be responsible for deciding Church matters.
However, the Church will continue to be responsible for certain public records
and providing burial service and cemeteries. 21 8 Further, two strong indicators
of church-state excessive entanglement remain. One involves the laws regulating religion and the other is the funds flowing through the government to
the church.
205.
206.
207.
208.
209.
210.
211.
212.
213.

Id.§ 16.
Id.
Id.
Id.
Id.
See Stegeby, supra note 66, at 763-764.
Id.
Id.
Id.at 767.

214. Id. at 751.

215.
216.
217.
218.

Id.at 752.
See Sweden Ministry of Culture, supra note 13.
Id.
Id.
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Laws Regulating Religion

The constitutional revisions disestablished the Church of Sweden as a
government institution. 2t 9 This step in creating freedom of religion sought to
separate the Church of Sweden from the government. 220 The next logical step
was to put all denominations on an equal status. 22' Therefore, constitutional
regulation and protection for all denominations were written into the Instrument of Government. 22 2 Sweden now has more laws regarding religion than
before it sought to create religious freedom. 223 Considered in the context of
the excessive entanglement prong of the Lemon test, creation of religious freedom cannot be achieved through increased regulation of religious
organizations.
The structural and operational requirements in the Act of Religious Communities for registration as a religious community are ambiguous and broad,
leaving open the potential for abuse.2 2 4 The government's goal was to facilitate registration by existing and future organizations with provisions sufficiently narrow to prevent abuse.2 25 However, the government wanted the
provisions to be broad enough to prevent an unreasonable burden to those
religious groups wishing to benefit from the new structure. 2 26 Whether broad
or narrow, the Swedish government's definition of religious communities in
the law brings heretofore independent organizations under the regulation of
the government. Such a move does not support separation of church and state.
The Church of Sweden Act represents the government's compromise between its desire to disestablish the Church and Kyrkomotet's desire for constitutionally-mandated legislative power. 227 Instead of granting Kyrkomotet
such power, the government granted the Riksdag power to establish the
Church of Sweden and to regulate other denominations. 228 These laws can
only be changed by special procedures, thus appearing to protect all religiou's
229
denominations from unfavorable regulation.
The new laws, however, are not neutral and have not put all denominations in equal status.2 30 The Church of Sweden Act establishes the Church as
a national entity, defines its structure, and allows the government to oversee
certain financial matters of the Church.2 3' Therefore, the government has
219. The Church remains responsible for public records it has historically maintained and the
King or Queen must be a member. See generally Nergelius, supra note 6.
220. See Stegeby, supra note 66, at 704.
221. Id. at 705.
222. See IG ch. 2, art. 1, point 6.
223. See generally Nergelius, supra note 6.
224. Stegeby, supra note 66, at 762.
225. Id.
226. Id.
227. See Stegeby, supra note 66, at 733-4.
228. See IG ch. 8, art 6.
229. Id.
230. Stegeby, supra note 66, at 756.
231. Church of Sweden Act, SFS 1998:1591.
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maintained its control of the Church and suggests the existence of excessive
entanglement according to the Lemon test. At the same time, other religious
denominations must now register with the government to be protected constitutionally.2 32 This suggests a lack of equality among the denominations and
the possibility of politicizing religion, a symptom of excessive entanglement.
B.

Funds Flowing Through the Government

The new laws replaced the Church Tax with the payment of a Church
Fee. 233 The Fee will be determined by the Church, collected by the government through the tax system and distributed to the Church by the Inland Revenue, a government agency. 2 34 In prior years, the Church Tax represented a
little more than 1% of the local income tax paid by Swedish citizens. 235 To
the heavily taxed Swedes, the change in the amount of tax may go unnoticed.
However, more apparent to the taxpayers will be the separate line on their tax
forms itemizing the Church fee. 236 Non-members will only have to pay a
237
funeral fee.
Other denominations do not automatically receive the same help with the
collection of fees. 238 They must first register with the government for recognition as a religious community. 239 Then, they must gain the voluntary written
consent of the member to be charged the fee. 240 Finally, they must apply to
24 1
the government for help with the collection and distribution of the fees.
Complicating this scheme is the fact that many of the members of the
Free Churches and other denominations have remained members of the
Church of Sweden. 242 These disadvantageous hurdles are not presented to the
Church of Sweden in the current legal structure. 243 Instead, the Church of
Sweden will retain its preferred status evidenced by its continued intimate re244
lationship with the government.
232. Id.
233. Sweden Ministry of Culture, supra note 13.
234. Press release, The Church of Sweden, Church Fees for Next Year Decided (Dec. 6,
2000), available at http://www.svenskakyrkan.se/tcrotlpress/eng/2000/Avgift%202001 .htm.
235. Nils Mattson, Tax Law, in AN INTRODUCTION TO SWEDISH LAW 474 (Stig Str6mholm
ed., 2d ed. 1988).
236. Press release, The Church of Sweden, supra note 234.
237. Id.
238. Act on Fees to Registered Religious Communities, SFS 1999:291.
239. Id,
240. Id.
241. Id.
242. THE SWEDISH INSTITUTE, FACT SHEETS ON SWEDEN, THE SWEDISH POPULATION, supra
note 69.
243. See Church of Sweden Act, SFS 1998:1591; Act on Religious Communities, SFS
1998:1593.
244. See generally Stegeby, supra note 66.
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CONCLUSION

Sweden has constitutionally mandated freedom of religion for its people
and has sought to create that freedom through intermediate structures regulating religious denominations. Given the social character of religion, protection
245
of freedom of religion requires more than prohibitions against interference.
It requires a balance of individual rights and the duty of the state to ensure
those rights. 246 It also requires a method of determining whether the current
legislation creates excessive entanglement between the government and
religion.
Sweden has sought to balance those rights and its duty by attempting to
regulate all religion equally, not just the Church of Sweden. This construct
fails to move Sweden toward freedom of religion for two reasons. First, increased regulation increases church-state entanglement. Second, the separate
laws do not treat the denominations equally, especially in terms of funding and
formation. Therefore, Sweden must push the Church of Sweden and the other
religious communities further away from governmental entanglement in order
247
to achieve the freedom of religion its people desire.
The United States and Sweden are similarly diverse countries striving to
ensure religious freedom for their citizens. Freedom of religion requires constitutional protections for individual rights from governmental interference
with religion. Sweden has just recently disestablished its state church after
many decades of research and debate. The provisions adopted to enact the
disestablishment involved changes at the constitutional level.
Sweden's constitution promises freedom of religion but the laws passed
to implement those constitutional revisions are but a step in the evolutionary
process of separating the Church of Sweden from the government. Substantial
ties remain, primarily in the form of legislation defining religion and transformation of the church tax into a euphemistic church fee.
The separation of church and state in the United States reveals a more
successful constitutional structure and an appropriate method for evaluating
the relationship between the government and religion. Even with recent
moves away from a separatist position, freedom of religion in the United
States is protected from governmental restraints and excessive entanglement
by use of the Lemon test.
C. Carlson

245. See VAN BIJSTERVELD, supra note 1, at 166, 168, 171.
246. Id. at 175.
247. Stegeby, supra note 66, at 746-47.

